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Introduction

Virtual currencies and services related to virtual currencies in New Zealand are largely 
regulated by existing, technology neutral legislation. Given that the rights and functions 
created in respect of virtual currencies are Fexible, each virtual currency or service 
associated with virtual currencies will be regulated according to its specimc properties.

'or the purposes of this chapter, the terk Tvirtual currenciesT includes all digital toOens that 
are recorded on a blocOchain ledger.

Year in review

Eax cokpliance in the virtual currency space has been a legislative priority for New Zealand 
this year. Ehe adoption of the D-CA Crypto()sset Reporting 'rakeworO into dokestic law 
has represented New ZealandTs cokkitkent to align it with international efforts to cokbat 
tax evasion and ikprove transparency for cryptoasset activity, with these rules set to taOe 
effect next year.

Securities and investment laws

Ehe 'inancial MarOets )uthority 2'M)0 has responsibility for the regulation of mnancial 
products in New Zealand, and the 'inancial MarOets Conduct )ct 13’: 2'MC)0 is the 
principal piece of legislation that regulates mnancial products. Ehe prikary purposes of the 
'MC) are to prokote the conmdent and inforked participation of businesses, investors 
and consukers in New Zealand;s mnancial karOets, and to prokote and facilitate the 
developkent of fair, eqcient and transparent mnancial karOets.

Dffers of mnancial products in New Zealand are regulated by the 'MC) and regulations 
kade under the 'MC) 2the Regulations0. Ehe 'MC) and the Regulations4

’. ikpose fair dealing obligations on conduct in both the retail and wholesale mnancial 
karOets5

1. set out the disclosure reIuirekents for offers of mnancial products5

:. set out a regike of exclusions and wholesale investor categories in connection with 
the disclosure reIuirekents5

j. set out the governance rules that apply to mnancial products5 and

P. ikpose licensing regikes.

Sn general under the 'MC), issuers of mnancial products kust cokply with various 
fair dealing obligations and certain disclosure, governance and operational obligations 
2sub9ect to certain exceptions0. Ehe fair dealing provisions are concerned with kisleading 
or deceptive conduct, and false, kisleading or unsubstantiated representations. 'ailure 
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to cokply with the appropriate obligations kay result in crikinal or civil liability, or both, 
under the 'MC), and kay result in katerial mnancial penalties, ikprisonkent, or both.

)t a high level 2and sub9ect to the detail below0, the disclosure and governance provisions 
of the 'MC) will only apply to the offer of a virtual currency if4

’. it is offered in New Zealand5

1. it is kade under a regulated offer5 and

:. the relevant virtual currency falls within one of the categories of mnancial product 
in the 'MC) or is otherwise designated as a mnancial product by the 'M).

Dffers in New Zealand

Ehe obligations ikposed under the 'MC) apply to offers of mnancial products in New 
Zealand, regardless of where the issue occurs or where the issuer is based. )n offer 
is deeked to have been offered in New Zealand if it is received by a person in New 
Zealand 2including electronically0, unless the issuer can dekonstrate that it has taOen 
all reasonable steps to ensure that persons in New Zealand to whok disclosure would 
otherwise be reIuired under the 'MC) kay not accept the offer.

Regulated offers

)n offer of mnancial products that reIuires disclosure under the 'MC) is a regulated offer. 
)n offer of mnancial products for issue reIuires disclosure to investors unless an exclusion 
applies to all persons to whok the offer is kade. Certain specimed offers of mnancial 
products for sale will also reIuire disclosure to investors. Ehe fork and content of the 
disclosure reIuired in relation to each mnancial product are set out in the Regulations 
and are tailored according to the characteristics of the particular mnancial product being 
offered.

Ehe 'MC) provides that a person kust not kaOe a regulated offer unless the issuer has 
prepared a product disclosure statekent 28A60 for the offer, has lodged that 8A6 with the 
Registrar of 'inancial 6ervice 8roviders 2the Registrar0 and has prepared an online register 
with the prescribed inforkation.

)n offer that is not a regulated offer will still be sub9ect to the fair dealing provisions in the 
'MC). )s noted above, these provisions prevent people frok kaOing false or kisleading 
statekents or unsubstantiated representations. 6ikilar obligations are ikposed under the 
'air Erading )ct ’BW7.

Sn Dctober 131’, the 'M) issued guidance on advertising offers of mnancial products 
under the 'MC), broadening the demnition of TadvertisekentT when applying the 'MC) fair 
dealing provisions. Ehe 'M) provides that an advertisekent can be via any kediuk 2for 
exakple, social kedia0 and kay not need to specimcally kention an offer of a mnancial 
product or even a mnancial product to be captured by the fair dealing principles and 
advertising expectations outlined in its guidance.

Eypes of mnancial product
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Ehere are four categories of mnancial products under the 'MC)4

’. debt securities5

1. eIuity securities5

:. kanaged investkent products5 and

j. derivatives.

Virtual currencies are regulated by the 'MC) only to the extent that a particular virtual 
currency keets the demnition of one of these categories of mnancial product. Ehe 'MC) 
sets out a hierarchy of mnancial products, such that a virtual currency that would prima 
facie satisfy the demnition of kore than one category of mnancial product will default into 
only one category.

Aebt securities

) debt security is demned as a right to be repaid koney, or paid interest on koney, where 
that koney is deposited, lent to or otherwise owing by any person. Skportantly, for the 
purposes of the demnition of debt security, koney does not include koneyTs worth. 6everal 
prokinent virtual currencies, such as Uitcoin and -ther, do not constitute debt securities 
because there is not a right to be repaid koney or to be paid interest by the issuer, or anyone 
else. 'iat wallets operated by virtual asset service providers could be debt securities if the 
underlying mat currency is not held on bare trust for the investor.

-Iuity securities

)n eIuity security is narrowly demned in the 'MC) as a share in a cokpany, an industrial 
and provident society, or a building society, but does not include a debt security.

Hhile a blocOchain could kikic a traditional share register 2with each unit of the virtual 
currency representing a single share, and shareholders being able to represent trades in 
those shares by trading in those units0, the virtual currency itself would not constitute a 
share in a cokpany, an industrial and provident society, or a building society. )s such, a 
virtual currency could not be an eIuity security as demned in the 'MC). Ehis is the case 
even where a virtual currency gives holders rights traditionally associated with eIuity 2such 
as certain promt and governance rights0.

Managed investkent products

) kanaged investkent product refers to an interest in a kanaged investkent scheke, 
which is broadly demned to include any scheke4

’. the purpose or effect of which is to enable participating investors to contribute 
koney to the scheke to acIuire an interest in the scheke5

1. where the interests are rights to participate in or receive mnancial benemts produced 
principally by the efforts of others5 and

:.
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where participating investors do not have day(to(day control over the operation of 
the scheke.

Sf a product is classimed as a debt security or an eIuity security it would not be a kanaged 
investkent product.

Sf  a  virtual  currency  is  classimed  as  a  kanaged  investkent  product,  the  'MC) 
ikposes signimcant disclosure and governance reIuirekents on the underlying kanaged 
investkent scheke. Ehese reIuirekents include registering the scheke with the Registrar5 
cokplying with reporting and governance reIuirekents5 and reIuiring the appointkent of 
a licensed kanager and licensed independent supervisor, each of which owe statutory 
duties of care to investors.

Uy way of exakple, the Aecentralised )utonokous Drganisation 2A)D0 and A)D toOens, 
which were the sub9ect of a report in 13’L by the /nited 6tatesT 6ecurities and -xchange 
Cokkission, could have been characterised as a kanaged investkent scheke and 
kanaged investkent products 2respectively0 under the 'MC).

Aerivatives

) derivative is demned as an agreekent under which consideration is, or kay be, payable 
to another person at soke future tike and the akount of the consideration is ultikately 
deterkined, is derived frok or varies by reference to 2in whole or in part0 the value 
or akount of sokething else 2including an asset, interest rate, exchange rate, index or 
cokkodity0. ) derivative does not include, inter alia, a debt security, eIuity security or 
kanaged investkent product. Certain virtual currencies that are tied to the value of mat 
currencies or cokkodities such as gold 2stablecoins0 or tracO the value of other securities 
liOe shares could constitute a derivative under the 'MC).

'M) designation and exekption powers

Ehe 'M) has certain designation powers under the 'MC), including the power to 
designate4

’. that a security that would not otherwise be a mnancial product is a mnancial product 
of a particular Oind. ) security is an arrangekent or facility that has, or is intended to 
have, the effect of a person kaOing an investkent or kanaging a mnancial risO. Ehe 
'M) has expressed the view that all digital toOens issued in an initial coin offering 
2SCD0 will constitute a security for the purposes of the 'MC)5 or

1. that a mnancial product is, or is to becoke, a mnancial product of a particular Oind. 
'or exakple, if a virtual currency fell within the demnition of kanaged investkent 
product, the 'M) could designate such interests as eIuity securities. Sn that case, 
the issuer would still be reIuired to provide disclosure to investors but would not 
be sub9ect to the prescriptive governance obligations described above.

)lternatively, the 'M) has the power to exekpt any person or class of persons, or any 
transaction or class of transactions, frok cokpliance with certain obligations ikposed 
under the 'MC). 'or exakple, the 'M) could exekpt an issuer of a virtual currency 
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classimed as a kanaged investkent product frok soke of the provisions that would 
otherwise apply to the issuer.

Banking and money transmission

Ehe Reserve UanO of New Zealand 2RUNZ0 has responsibility for the prudential regulation 
of registered banOs, non(banO deposit taOers and insurers in New Zealand. Ehe RUNZ does 
not directly regulate virtual currencies. –owever, as New ZealandTs Central UanO, the RUNZ 
is responsible for prokoting the kaintenance of a sound and eqcient mnancial systek.

Money transkission services in New Zealand are regulated separately by the 'inancial 
6ervice 8roviders 2Registration and Aispute Resolution0 )ct 133W 2the '68 )ct0 and the 
)nti(Money Jaundering and Countering 'inancing of Eerrorisk )ct 133B 2the )MJ$C'E 
)ct0. )s the anti(koney laundering regike is discussed in T)nti(koney launderingT, this 
section is likited to the '68 )ct.

6ub9ect to certain likited exceptions, the '68 )ct applies to every person who is in the 
business of providing a mnancial service 2a mnancial service provider0 if that person4

’. provides mnancial services to persons in New Zealand5

1. is, or is reIuired to be, a licensed provider under a licensing enactkent 2which 
includes registered banOs, authorised mnancial advisers, licensed insurers and 
certain licensed supervisors05

:. is reIuired to be registered under the '68 )ct by any other enactkent5

j. is providing the service in certain prescribed circukstances5 or

P. is a reporting entity to which the )MJ$C'E )ct applies.

Ehis scope is sub9ect to subseIuent provisions that exclude persons whose mnancial 
services are kerely accessible by persons in New Zealand, and persons who do not have 
a place of business in New Zealand and do not provide mnancial services to retail clients 
in New Zealand. Ehose exclusions only apply in relation to the mrst bullet point above5 they 
do not exclude a person frok the registration reIuirekent in the circukstances described 
in the other four bullet points.

Ehe terk mnancial service includes, inter alia, operating a koney or value transfer service, 
operating a mnancial product karOet, and issuing and kanaging keans of paykent.

Regulations issued under the '68 )ct contain further exekptions that apply in a range of 
circukstances, including an exekption for overseas providers who do not prokote their 
services in New Zealand, and a range of exekptions for providers whose activities fall 
below certain specimed kinikuk thresholds.

Ehe core reIuirekent of the '68 )ct is that mnancial service providers kust be registered 
for the relevant mnancial service on the 'inancial 6ervice 8roviders Register 2'68R0. 
'inancial service providers that provide mnancial services to retail clients kust also 9oin an 
approved dispute resolution scheke, sub9ect to certain likited exceptions. Ehe 'M) has 
been taOing a strict approach to registration under the '68 )ct and issuing public warning 
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notices where it considers virtual currency providers are actively soliciting business in New 
Zealand without being registered.

Ehe 'M) has issued guidance 2the Guidance0 stating that in the context of virtual currency 
services, exchanges, wallets, deposits, broOing and SCDs are Oey activities that kay be 
considered mnancial services under the '68 )ct.[1] Uy way of exakple, exchanges allowing 
virtual currency trading will, according to the Guidance, be operating a value transfer 
service under the '68 )ct. 6ikilarly, the Guidance states that a wallet provider that stores 
virtual currency or koney on behalf of others and facilitates exchanges between virtual 
currencies or between koney and virtual currencies will also be operating a value transfer 
service.

)dditionally, arranging virtual currency transactions will be operating a value transfer 
service.[2] Sf a virtual currency service is providing safe(Oeeping or adkinistration services 
in relation to virtual currencies, it will be the mnancial service of Oeeping, investing, 
adkinistering or kanaging koney, securities or investkent portfolios on behalf of other 
persons.[3] Dn this point, the Guidance notes that there kay be obligations as a provider 
of regulated client koney or property service 2including custodial service0 under the 
'MC).[4] Ehe Guidance also points out that trading of virtual currencies that are mnancial 
products kay trigger the need for a licence to operate a mnancial product karOet under 
the 'MC). 'urtherkore, the Guidance states that providing investkent opportunities in 
virtual currencies will be regulated the sake way as providing investkent opportunities in 
traditional assets or mnancial products.[5] -nforcing the provisions of the '68 )ct in relation 
to public blocOchains is sokewhat diqcult in practice. Ehe prikary issue is that a public 
blocOchain kay not be kanaged by one particular entity, but instead kay be kanaged by 
the relevant blocOchain cokkunity. Ehe core reIuirekent of the '68 )ct z that mnancial 
service providers are registered z kay prove to be diqcult when there is not one person 
or organisation that is able to register.

Anti-money laundering

New ZealandTs anti(koney laundering regike is set out in the )MJ$C'E )ct, which applies 
to reporting entities. ) reporting entity includes, inter alia4

’. mnancial institutions, which are demned as any person who, in the ordinary course 
of business, carries on one or kore of the mnancial activities listed in the )MJ$C'E 
)ct. Ehose mnancial activities include transferring koney or value for, or on behalf 
of, a custoker, issuing or kanaging the keans of paykent, and koney or currency 
changing5 and

1. any other person or class of persons deeked to be a reporting entity under the 
regulations or any other enactkent.

Ehe )MJ$C'E )ct  ikposes custoker due diligence,  reporting and record(Oeeping 
reIuirekents on reporting entities. St also reIuires reporting entities to develop and 
kaintain a risO assesskent and a risO(based )MJ$C'E prograkke. Ehe )MJ$C'E )ct 
provides for external supervision of reporting entities by the 'M), the RUNZ or the 
Aepartkent of Snternal )ffairs 2AS)0. Ehe functions of an )MJ$C'E supervisor are to, 
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inter alia, konitor the level of risO of koney laundering and the mnancing of terrorisk 
involved across all the reporting entities it supervises5 and konitor the reporting entities it 
supervises for cokpliance with the )MJ$C'E )ct.

Virtual asset service providers 2V)68s0 who provide mnancial services fall within the 
demnition of mnancial institution in the )MJ$C'E )ct.[6] Eypes of V)68s include virtual 
asset exchanges, virtual asset wallet providers, SCD providers, and providing investkent 
opportunities in virtual assets.[7] V)68s are prikarily supervised by the AS) for cokpliance 
with the )MJ$C'E )ct. Sn March 1313 and )ugust 131:, the AS) released guidance to assist 
V)68sT cokpliance with the )MJ$C'E )ct 2the V)68s Guidance0.

Dbligations under the )MJ$C'E )ct generally apply to a reporting entity only to the extent 
that it provides one of these mnancial activities to a custoker. Ehe terk custoker is very 
broadly demned. Uy way of exakple, an exchange that allows virtual currency trading could 
be a reporting entity under the )MJ$C'E )ct, and entities that trade on the exchange could 
be its custokers.

Ehe )MJ$C'E )ct does not specify the territorial scope of the )ct. Ehe )MJ$C'E 
supervisors have issued guidance on the territorial scope, which states that the relevant 
mnancial activities caught by the )MJ$C'E )ct Tkust be carried on in New Zealand in the 
ordinary course of businessT, and that this ikplies a place of business in New Zealand. 
–owever, this guidance is diqcult to apply to blocOchain(based technologies where the 
technology is online, and therefore it is not necessarily carried on in New Zealand even 
though it is accessible to persons in New Zealand. Ehe V)68s Guidance notes that V)68s 
registered outside of New Zealand kay be considered to be carrying on business in New 
Zealand if the entity is actively and directly advertising or soliciting business frok persons 
in New Zealand.[8]

Sn  the  case  of  virtual  currencies,  cokpared  to  kore  conventional  circukstances 
contekplated when the )MJ$C'E )ct was enacted, it can be challenging to interpret 
the legislation to deterkine who constitutes a reporting entity and a custoker. More 
practically, the inherent pseudonykity of kany virtual currencies kay ikpose signimcant 
challenges for reporting entities to realistically be able to conduct custoker due diligence.

Sn addition, the issues discussed above in relation to the '68 )ct also apply to the )MJ$C'E 
)ct. Ehe lacO of a clear owner or kanager of a particular virtual currency kay kaOe it 
diqcult for regulators to identify the entity that should be cokplying with the obligations 
under the )MJ$C'E )ct, and to bring a claik for a breach of obligations. Virtual currencies 
appeared for the mrst tike in the 131’ 'M) 6ector RisO )ssesskent on )MJ$C'E. Ehe 
'M) rated derivatives issuers and V)68s as being in the high(risO category for keeting 
)MJ$C'E obligations.[9]

Hhile the )MJ$C'E )ct is largely currently technology neutral, new regulations were kade 
with effect frok @une 131j that cover virtual currencies specimcally. Ehe regulations demne 
virtual asset as a digital representation of value that can be digitally traded or transferred or 
used for paykent or investkent purposes. 'inancial products under the 'MC) and digital 
representations of mat currency are excluded frok the demnition. Sn substance, the new 
regulations are intended to ensure that all providers of virtual asset services are sub9ect to 
the )MJ$C'E )ct, including custoker due diligence and wire transfer obligations. –owever, 
in soke instances, virtual assets are sub9ect to stricter obligations than other activities. 
'or exakple, every virtual asset transaction for an akount of NZJ’,333 or kore, including 
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transfers and virtual asset to virtual asset transactions, are declared to be an occasional 
transaction. Ehis ikposes additional obligations on reporting entities that are party to 
these transactions. Sn 131P, the New Zealand Governkent announced it would kaOe 
further akendkents to the )MJ$C'E )ct to ban virtual currency )EMs as part of a wider 
pacOage of changes to the )MJ$C'E )ct. Ehe relevant akending bill is expected to be 
introduced in 1317.

Regulation of exchanges

-xchanges are regulated by the 'MC) if the exchange constitutes a mnancial product 
karOet. Ehe 'MC) demnes a mnancial product karOet as a facility by keans of which4

’. offers to acIuire or dispose of mnancial products are kade or accepted5 or

1. offers or invitations are kade to acIuire or dispose of mnancial products that are 
intended to result, or kay reasonably be expected to result, directly or indirectly, in4

:. the kaOing of offers to acIuire or dispose of mnancial products5 or

j. the acceptance of offers of that Oind.

Virtual currency exchanges could therefore be regulated if the relevant virtual currency 
being exchanged constitutes a mnancial product under the 'MC).

) person kust not operate, or represent to others that the person operates, a mnancial 
product karOet in New Zealand unless such person has a licence to operate the karOet 
under the 'MC) or the karOet is exekpt frok licensing. ) mnancial product karOet is taOen 
to be operated in New Zealand if4

’. it is operated by an entity that is incorporated or registered in New Zealand or by an 
individual who is ordinarily resident in New Zealand5

1. all, or a signimcant part of, the facility for the mnancial product karOet is located in 
New Zealand5 or

:. the mnancial product karOet is prokoted to investors in New Zealand by or on behalf 
of the operator of that karOet, or by or on behalf of an associated person of that 
operator. –owever, a mnancial product karOet is not prokoted to investors in New 
Zealand kerely because it is accessible by those investors.

)s noted in TUanOing and koney transkissionT, the 'M) has indicated in its Guidance that 
the licensing regike under the 'MC) could apply to virtual currency exchanges.

Jicensed karOet operators kust have 'M)(approved karOet rules and cokply with certain 
disclosure and reporting obligations to ensure that every licensed karOet is a fair, orderly 
and transparent karOet.

Regulation of miners
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Miners are not expressly regulated in New Zealand. –owever, there are certain crikinal 
offences, discussed in TCrikinal and civil fraud and enforcekentT, which relate to accessing 
cokputer systeks for dishonest purposes. Sn such a case, kiners who choose to 
ikproperly access the processing power of another personTs cokputer systek to kine a 
virtual currency would be cokkitting an offence under New Zealand law.

Regulation of issuers and sponsors

New Zealand has a disclosure(based approach to the offer of mnancial products to the 
public. )n offer of mnancial products for issue will reIuire full disclosure to investors under 
the 'MC), unless an exclusion applies 2as discussed in T6ecurities and investkent laws ( 
Regulated offersT0.

Sn addition, certain offers of mnancial products for sale 2secondary sales0 also reIuire 
disclosure. 'or exakple, if mnancial products are issued 2but not, inter alia, under a 
regulated offer0 with a view to the original holder selling the products and the offer for 
sale is kade within ’1 konths of the original issue date, that secondary offer will reIuire 
disclosure.

)s discussed in T6ecurities and investkent laws ( Regulated offersT, a 8A6 kust be 
prepared for a regulated offer of mnancial products, and certain inforkation relating to the 
offer kust be contained in a publicly available register entry. Ehe 8A6 kust be lodged with 
the Registrar, and the register entry kust contain all katerial inforkation not contained in 
the 8A6. Material inforkation in this context keans inforkation that a reasonable person 
would expect to, or to be liOely to, inFuence persons who cokkonly invest in mnancial 
products in deciding whether to acIuire the mnancial products on offer, and is specimc to 
the particular issuer or the particular mnancial product. Snvestors to whok disclosure is 
reIuired kust 2sub9ect to certain exceptions0 be given the 8A6 before an application to 
acIuire the relevant mnancial products under a regulated offer is accepted or the mnancial 
products are issued.

Ehe Regulations set out detailed reIuirekents for the tiking, fork and content of initial and 
ongoing disclosure for mnancial products, including likited disclosure for products offered 
under certain 'MC) exclusions. Ehe content reIuirekents for a 8A6 are prescriptive and 
include prescribed statekents and page or word likits. Ehe Regulations ikpose different 
disclosure reIuirekents for different types of mnancial products.

Ehe 'MC) cokprises an exclusion for offers to wholesale investors, which include4

’. investkent businesses5

1. people who keet specimed investkent activity criteria5

:. large entities 2those with net assets of at least NZJP killion or consolidated 
turnover over NZJP killion in each of the two kost recently cokpleted mnancial 
years05

j. governkent agencies5

P. eligible investors5

7. persons paying a kinikuk of NZJLP3,333 for the mnancial products on offer5
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L. persons acIuiring derivatives with a kinikuk notional value of NZJP killion5 and

W. bona mde underwriters or sub(underwriters.

-ven where an exclusion 2including the wholesale investor exclusion0 applies, certain 
disclosure reIuirekents kay still apply.

)s discussed above, the application of these provisions to offers of virtual currencies turns 
on whether they are a mnancial product or are designated a mnancial product by the 'M).

Criminal and civil fraud and enforcement

Ehe New Zealand courts have held that intangible property is capable of being property 
for the purposes of crikinal law. )ccordingly, under the Crikes )ct ’B7’ 2the Crikes )ct0 
2the prikary piece of legislation that prescribes crikinal offences in New Zealand0, there 
are a nukber of crikinal offences that could apply to the use of virtual currencies. Ehese 
include theft, obtaining property or causing loss by deception, as well as crikes involving 
cokputers.

St is an offence to obtain property or valuable consideration by deception, or cause loss 
to another person by deception. Ehis could cover circukstances in which a person is 
scakked by a kalicious issuer of an SCD, N'E or JiIuidity 8ool 8rovider. Sn this particular 
situation, the 'MC) also provides for offences for kisleading or deceptive conduct in 
relation to disclosure of inforkation kade by the issuer under the 'MC).

R v. Glaser conmrks that the general offence of theft applies to virtual currencies. –owever, 
if that theft was procured by a person hacOing anotherTs cokputer or accounts, prosecution 
as a crike involving cokputers kay also apply. Ehese include accessing a cokputer 
systek for dishonest purposes and accessing a cokputer systek without authorisation. 
)s with other parts of New Zealand law, this crike is not concerned specimcally with virtual 
currencies, but is broadly drafted such that the Oind of activity above would be covered. 
Ehis is consistent with the recent trend of courts applying proceeds of crike legislation to 
virtual currencies.

Ehe New Zealand police have authority to investigate alleged crikes and to prosecute 
individuals charged with an offence under the Crikes )ct in a court 2with Crown solicitors 
as reIuired0. Ehe New Zealand courts kay ikpose mnes, prison sentences and other 
penalties prescribed in the Crikes )ct where an offender is found guilty 2kaxikuk 
penalties are prescribed by the Crikes )ct0.

)s far as civil law is concerned, the sake legal analysis is liOely to apply when cash or 
virtual currencies are obtained by fraudulent keans. Ehe difference between crikinal and 
civil action is liOely to turn on practical issues, such as the diqculty of identifying z or 
enforcing a 9udgkent against z a defendant.

Sn these circukstances, an innocent party kay wish to consider rekedies against third 
parties 2who kay be kore readily identimable0. 'or exakple, if a third party cokes into 
possession of fraudulently obtained virtual currency, and was not a purchaser for value, 
then a claik of Onowing receipt, a proprietary restitutionary claik or a claik for un9ust 
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enrichkent kay be available. –owever, if the third party was a bona mde purchaser for 
value these rekedies will liOely not be available.

Civil or crikinal liability kay arise if virtual currency providers do not cokply with the 
reIuirekents of the 'MC). )dditionally, breaches of the Oey disclosure provisions of 
the 'MC) kay also give rise to autokatic liability for directors 2if identimable0 of virtual 
currency providers. Ehe 'MC) also ikposes accessory civil liability on any person Tinvolved 
in a contraventionT of the civil liability provisions.[10]

Tax

Ehe  Eaxation  2)nnual  Rates  for  131’z11,  G6E,  and  Rekedial  Matters0  )ct  1311 
ikplekented soke targeted rules around the tax treatkent of TcryptocurrenciesT 2demnition 
discussed below0 under the mnancial arrangekents in the Sncoke Eax )ct 133L and the 
Goods and 6ervices Eax )ct ’BWP 2the G6E )ct0. Ehese akendkents apply retrospectively 
frok ’ @anuary 133B. Dutside of these specimc rules, the taxation of virtual currencies is 
governed by the existing legal frakeworO.

More recently,  the Eaxation 2)nnual Rates for 131j(1P, -kergency Response, and 
Rekedial Measures0 )ct 131P saw New Zealand incorporate the D-CA Crypto()sset 
Reporting 'rakeworO 2C)R'0 into its dokestic legislation, giving it effect frok ’ )pril 1317.

Ehe C)R' is a standardised frakeworO that provides for the collection and autokatic 
exchange of inforkation on cryptoassets, and reIuires Treporting crypto(asset service 
providersT to provide tax authorities with inforkation on cryptoasset transactions in an 
effort to ikprove tax transparency over cryptoasset activities. /nder the C)R', reporting 
cryptoasset service providers will be reIuired to collect and report inforkation to tax 
authorities about the activities of cryptoasset users on their platforks. )n obligation will 
be placed on cryptoasset users to provide inforkation to the services providers if that 
inforkation is reIuired by the services providers to cokply with the C)R'. 8enalties will 
be ikposed to address non(cokpliance.

Sncoke tax

Uroadly, a person kay becoke sub9ect to incoke tax on akounts derived frok virtual 
currencies in circukstances where the akount is derived frok4

’. a business of the person and is not a capital receipt5

1. carrying on or carrying out an undertaOing or scheke entered into or devised for the 
purpose of kaOing a promt5 or

:. disposing of personal property of the person if the property was acIuired with the 
purpose of disposing of it.

Ehe New Zealand Snland Revenue 2SRA0 has issued guidance on the tax treatkent of 
virtual currencies, in which it states that virtual currencies should be treated as personal 
property 2not currency0 for incoke tax purposes. ) person acIuiring virtual currency for the 
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purpose of disposing of it will therefore be taxable on any gain under one of the principles 
sukkarised above.

Sn relation to provisions that refer to a personTs purpose, it is the personTs sub9ective 
dokinant purpose at the tike of acIuiring the property that is relevant. Eherefore, if, at 
the tike of acIuiring virtual currency, a person does so with the purpose of later disposing 
of it, any akounts derived frok the disposal 2e.g., for a sale or exchange0 will be treated 
as incoke 2and therefore be sub9ect to incoke tax0. Ehe SRATs guidance suggests virtual 
currencies will generally be acIuired with the purpose of sale or exchange because 2in 
general0 virtual currencies do not produce an incoke streak or any benemts, except when 
sold or exchanged. –owever, this guidance has been Iuestioned by soke cokkentators 
who have argued that an asset that does not produce an incoke streak or other benemt 
is not necessarily acIuired for the dokinant purpose of sale or exchange. Snstead, it is a 
Iuestion of fact in each case, and each akount derived frok disposing of virtual currencies 
should be considered separately to deterkine whether the virtual currency was acIuired 
for the purpose of disposal and whether the akounts derived frok the disposal are incoke 
to which incoke tax will apply.

Ehe SRA has also issued guidance concerning the tax treatkent of cryptoassets provided 
to an ekployee in connection with the ekployeeTs ekploykent. Ehe guidance generally 
provides that the paykent of rekuneration to an ekployee in the fork of cryptoassets will 
be sub9ect to the sake tax treatkent as salary or wages or bonuses 2as the case kay be0 
that are paid in cash, where the cryptoassets being paid can be converted directly into a mat 
currency 2on an exchange0 and either a signimcant purpose of the cryptoasset is to function 
liOe a currency or the value of the cryptoasset is pegged to one or kore mat currencies. 
Guidance has also been issued on other scenarios, in which the provision of cryptoassets 
to an ekployee in connection with the ekployeeTs ekploykent kay be taxable as a fringe 
benemt or under the ekployee share scheke rules.

New Zealand has a regike Onown as the Tmnancial arrangekents rulesT. Ehese rules reIuire 
a party to a Tmnancial arrangekentT to spread incoke and expenditure over the terk of 
the mnancial arrangekent for tax purposes. Ehe mnancial arrangekents rules disregard 
the traditional distinction between capital and revenue, and instead have regard to all 
consideration paid or received under the mnancial arrangekent.

Uroadly, a mnancial arrangekent is an arrangekent under which a person receives koney 
in consideration for that person, or another person, providing koney to any person4 at a 
future tike5 or on the occurrence or non(occurrence of a future event.

Cryptocurrencies are excepted mnancial arrangekents and therefore expressly excluded 
frok the mnancial arrangekents rules. Ehe policy reasoning behind this exclusion is 
that it is kore appropriate and practical to tax cryptoassets at the tike that they are 
sold or exchanged rather than on an accrual basis over the terk of the cryptoasset, as 
would be the case if the mnancial arrangekents rules applied. Ehe terk TcryptocurrencyT is 
demned as a cryptoasset 2a digital representation of value that exists in a database that 
is secured cryptographically and contains ledgers, recording transactions and contracts 
involving digital representations of value, that are kaintained in decentralised fork 
and shared across different locations and persons5 or another application of the sake 
technology perforking an eIuivalent function0 that is not a non(fungible toOen. –owever, 
cryptocurrencies that provide specimed returns are not included as excepted mnancial 
arrangekents and kay still be sub9ect to the mnancial arrangekents rules. Ehis is because 
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such cryptocurrencies are econokically eIuivalent to debt arrangekents that generally 
would be sub9ect to the mnancial arrangekents rules.

Goods and services tax

G6E is ikposed under the G6E )ct and is charged on supplies in New Zealand of goods 
and services by a registered person in the course or furtherance of a taxable activity.

) person kaOes supplies in the course or furtherance of a taxable activity if the supplies 
are in the course of an activity 2whether or not for pecuniary promt0 carried on continuously 
or regularly by the person involving the supply of goods and services for consideration. 
Ehe terk Ttaxable activityT includes any activities carried on in the fork of a business or 
trade.

Cryptocurrencies are excluded frok the demnition of TgoodsT and TservicesT under the 
G6E )ct and as a result, the supply of cryptocurrencies is expressly not sub9ect to 
G6E. Ehis avoids several issues, including supplies to residents potentially being treated 
differently to non(residents 2to which supplies could possibly be Kero(rated and therefore 
create a distortion to supply virtual currencies to non(residents over residents0, as well 
as any transaction involving the exchange of virtual currency for goods or services 
potentially being treated as a barter transaction. UroOerage and cokkissioning services 
for cryptocurrencies are also Tmnancial servicesT under the G6E )ct that are exekpt frok 
G6E.

Outlook and conclusions

8ublic and regulator interest in virtual currencies continues to grow in New Zealand and 
globally. Ehe 'M) is the Oey regulator in New Zealand in respect of virtual currencies, and 
its position in respect of developkents in this area has been clearly stated in the Guidance.

Dne of the purposes of the 'MC) is to prokote innovation and Fexibility in the mnancial 
karOets, and the 'M) has stressed that its 9ob is not to stop innovative businesses frok 
succeeding. –owever, prokoting innovation does not kean that the 'M) will allow risOs of 
new technology and products to be passed on to retail investors in a kanner that investors 
do not understand. )ccordingly, the 'M)Ts position is that open and early cokkunication 
is vital for persons seeOing to launch blocOchain(related products and technology in New 
Zealand.

Sn @uly 131’, the 'inance and -xpenditure Cokkittee of New ZealandTs –ouse of 
Representatives 2Cokkittee0 launched an inIuiry into the current and future nature, 
ikpact and risOs of cryptocurrencies, and is liOely to report to 8arliakent on the inIuiry.(
[11] –owever, it is unclear when the Cokkittee will do so, and the regulatory outcokes of 
the inIuiry are as yet uncertain. Ehe pending outcoke frok this inIuiry foreshadows the 
possibility of kore specimc regulation for virtual currencies in New Zealand.

Sn 6eptekber 131’, the RUNZ also initiated a cokprehensive public consultation entitled 
TEhe 'uture of MoneyT, which included consultation on the possible issuance by the RUNZ 
of a central banO digital currency. ) signimcant akount of worO is still to be carried out on 
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policy developkent, and thus it rekains unclear whether a central banO digital currency 
will proceed in New Zealand.

Sn @une 131:, the RUNZ released their sukkary of subkissions relating to virtual 
currencies. Ehe RUNZ considered that widespread regulation of the virtual asset industry 
was still not warranted, citing a desire for consistency with current international regulatory 
approaches. ) tike frake of beyond ’W konths was presented for when the RUNZ would 
reassess this stance.

Cryptopia

Sn @anuary 13’B, Cryptopia 2an international cryptocurrency exchange based in New 
Zealand0  suffered  a  ka9or  security  breach,  with  approxikately  NZJ:3  killion  of 
cryptocurrency reportedly stolen.[12] )t its height, Cryptopia had peaO daily trading volukes 
greater than the New Zealand 6tocO -xchange.

Cryptopia was placed into liIuidation following the hacO. JiIuidation proceedings have 
been cokplex owing to the lacO of legal precedent on the treatkent of cryptoassets in 
a liIuidation. Dn the application of the liIuidators for guidance, the –igh Court readily 
found in Ruscoe v. Cryptopia that cryptocurrency was TpropertyT for the purpose of the 
Cokpanies )ct ’BB: and Talso probably kore generallyT,[13] and that there was suqcient 
evidence to establish that Cryptopia held the stolen cryptoassets on trust for its various 
account holders. Hhile Ruscoe has not yet been appealed, the –igh Court decision is an 
ikportant kilestone in cryptocurrenciesT legal evolution in New Zealand. Ehe recognition 
of cryptoassets as property opens up as yet untested possibilities, such as the use of 
cryptoassets as security for borrowing.

Ehe liIuidators launched a claiks process in Aecekber 1313 to Iualifying users, after 
reconciling kore than B33,333 custoker accounts across approxikately P33 different 
cryptocurrencies.[14] Ehe security breach is the sub9ect of an ongoing police and digital 
forensic investigation. Ehe Cryptopia hacO serves as a tikely rekinder for cryptocurrency 
exchanges and other entities handling custokersT koney of the ikportance of having 
robust security arrangekents in place.
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