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Russell McVeagh is a top-tier law firm in New 
Zealand with offices in Auckland and Welling-
ton, and a new office due to open in Queen-
stown in early 2025. The firm advises on the 
full spectrum of sustainability and ESG law 
and policy issues. It brings together market-
leading experts from specialist areas to provide 
tailored, practical advice to help organisations 
with their governance, risk-management, cul-
ture and conduct, and compliance needs. The 

Russell McVeagh team supports businesses 
with their ESG transition by drawing on its deep 
experience navigating change in regulated con-
texts and an extensive network of relationships 
with both private sector and government stake-
holders. Russell McVeagh also leads the market 
in advising on sustainability-linked and green-
based borrowing, and advises on climate-relat-
ed projects, including in relation to solar, wind 
and hydrogen renewable power. 

Authors
Hannah Bain is a special 
counsel at Russell McVeagh and 
leads the firm’s climate change 
practice. She advises clients on 
a wide range of issues relating 
to the transition to a low-

emissions, climate-resilient future, including 
mandatory climate-related disclosures, 
greenwashing risk, the emissions trading 
scheme and climate-related litigation. Hannah 
recently led the firm’s work on the new 
mandatory climate-related disclosures regime 
and advised the Climate Change Commission 
in connection with its review of the 2050 
emissions-reduction targets under the Climate 
Change Response Act 2002. Hannah is a 
member of the New Zealand Law Society’s 
Climate Change Law Reform Subcommittee. 

Hannah Wilson is a partner at 
Russell McVeagh and advises 
clients on a wide range of 
transactions, including domestic 
and cross-border M&A, complex 
commercial contracting, joint 

venture and shareholder arrangements. She 
has broad experience assisting clients in 
relation to ESG governance and ESG supply 
chain risks. Clients value Hannah’s combined 
strengths in M&A and commercial transactions, 
and her skill at negotiating successful 
outcomes while understanding the need to 
build relationships that will last after the deal is 
done.
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John Powell is a partner at 
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asset, development, corporate, 
and acquisition finance, 
complex debt restructuring 

solutions, export credit financing and specific 
asset, lease and supply-chain financing 
arrangements. John provides expert advice to 
banks, mezzanine funders and borrowers/
issuers. He is leading the way in the innovation 
and development of the New Zealand 
sustainable finance market, and is sought out 
for his expertise in this area.
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1. Introduction

1.1	 General ESG Trends
New Zealand’s legal and regulatory landscape in 
relation to Environmental, Social and Governance 
(ESG) matters is continuing to evolve. To date, 
regulation of ESG issues has been fragmented, 
and New Zealand has not, to date, introduced 
comprehensive sustainability frameworks such 
as those arising out of the European Green Deal. 
However, New Zealand is an early adopter of 
mandatory climate-related disclosures and has 
an established legislative framework in relation 
to climate change under the Climate Change 
Response Act 2002 (CCRA).

In that context, one of the most significant devel-
opments in 2024 in relation to ESG and sustaina-
bility laws and regulations in New Zealand is that 
reports under New Zealand’s recently introduced 
mandatory climate-related disclosures regime 
(“CRDs regime”) have begun to be published. 
In 2021, New Zealand introduced the CRDs 
regime under the Financial Markets Conduct Act 
2013 (“FMC Act”) for certain large organisations 
known as “climate-reporting entities” (CREs). 
CREs are required to prepare and lodge on a 
public register climate statements that comply 
with climate standards issued by the External 
Reporting Board (XRB). The XRB’s Aotearoa New 
Zealand Climate Standards (NZ CS) follow the 
four themes originally promulgated by the Task-
force of Climate-related Financial Disclosures, 
being climate-related governance, strategy, risk 
management and metrics & targets. CREs also 
have obligations to keep “CRD records”. CREs 
with subsidiaries need to prepare their climate 
statements on a group basis.

There have been a number of other key develop-
ments over the last year regarding ESG and sus-
tainability laws and regulations, many of which 

result from New Zealand’s change of govern-
ment at the end of 2023 (see 1.2 Environmental 
Trends). For example, in 2023, the prior gov-
ernment had commenced a review of the New 
Zealand Emissions Trading Scheme (NZ ETS) to 
assess whether changes were needed to pro-
vide stronger incentives for businesses to transi-
tion away from fossil fuels, while also supporting 
carbon removals. A key issue for this review was 
considering the role that removals from forestry 
have in the NZ ETS. However, this review has 
now been abandoned by the new government.

In September 2024 a cross-party Parliamentary 
Select Committee published a report in relation 
to an inquiry into climate change adaptation. This 
report is a first step towards the development of 
a legislative framework for climate change adap-
tation (including in relation to managed retreat) 
in New Zealand.

Details of other changes in ESG laws and regu-
lations are set out below, including in relation 
to modern slavery (see 1.3 Social Trends and 
4.1 Soft Law Becoming Hard Law), directors’ 
duties (see 1.4 Governance Trends and 2.3 Role 
of Directors and Officers), and stock exchange 
listing rules (see 2.2 Differences Between Listed 
and Unlisted Entities).

1.2	 Environment Trends
Under the CCRA, New Zealand has a relatively 
stable overarching climate change architecture, 
including a “net zero by 2050” target (for all gas-
es other than biogenic methane) and a frame-
work for the government to produce emissions 
budgets and associated emissions reduction 
plans. The CCRA also provides for the govern-
ment to produce a rolling series of reports and 
plans in relation to climate change adaptation. It 
also establishes an independent Climate Change 
Commission, responsible for advising the gov-
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ernment in relation to climate change mitigation 
and adaptation.

While the CCRA architecture enjoys a high 
degree of political consensus, there remain 
substantial differences between New Zealand’s 
major political parties on the details of how New 
Zealand should respond to ESG issues. The cur-
rent government has progressed a number of 
key changes in relation to climate change and 
environmental regulation, including:

•	producing a draft second emissions reduc-
tion plan under the CCRA, which is due to be 
finalised by the end of 2024;

•	commencing a cross-party inquiry into cli-
mate change adaptation;

•	discontinuing the prior government’s review 
of the NZ ETS;

•	committing to pricing agricultural emissions 
by 2030 (the prior date had been 2025);

•	reversing the prior government’s ban on off-
shore oil and gas exploration;

•	reversing the prior government’s reform of 
the Resource Management Act 1991, which 
included reforms relating to climate change 
mitigation and adaptation as well as natural 
capital more generally;

•	commencing a review of New Zealand’s emis-
sions reduction target for biogenic methane 
(currently set at a 24-47% reduction from 
2017 levels by 2050); and

•	announcing that it is working with the private 
sector on a sustainable finance framework, 
including the development of a sustainable 
finance taxonomy.

In 2023 and 2024, there were a number of sig-
nificant case law developments in relation to the 
“E” in ESG. These include the following.

•	In February 2024, the Supreme Court of New 
Zealand (Supreme Court) issued its much-
awaited decision in Smith v Fonterra [2024] 
NZSC 5, the first case to be brought in New 
Zealand seeking to hold private parties liable 
in tort for damage caused by climate change. 
The Supreme Court determined that the claim 
can proceed to trial. The question before 
the Supreme Court was simply whether the 
claim ought to be struck out (on the basis 
that it raised no reasonably arguable cause of 
action), so the decision does not determine 
whether the defendants are in fact liable to 
Mr Smith. However, the case is significant 
because it leaves open the possibility of 
corporates facing tort-based liability in New 
Zealand in respect of greenhouse gas emis-
sions produced by their activities.

•	In late 2023, the Court of Appeal of New 
Zealand heard an appeal against the High 
Court of New Zealand’s decision in Lawyers 
for Climate Action New Zealand Incorporated 
v the Climate Change Commission [2023] 
NZCA 443, which relates to the approach 
adopted by the Climate Change Commission 
in its May 2021 advice to the government in 
relation to emissions reduction pathways. A 
decision in the claim is awaited.

•	Following trends overseas, two significant 
greenwashing claims have been lodged in the 
High Court (see 6.3 Greenwashing v Green-
bleaching).

1.3	 Social Trends
New Zealand already has well-developed legal 
frameworks for certain components of the “S” 
in ESG, including in relation to health and safety 
and employment law. However, other aspects of 
the “S” in ESG are less developed, or are under-
going evolution, as described further below.



NEW ZEALAND  Law and Practice
Contributed by: Hannah Bain, Hannah Wilson and John Powell, Russell McVeagh 

8 CHAMBERS.COM

In New Zealand, ESG is often considered as 
encapsulating matters relating to te ao Māori (a 
holistic world view that emphasises the inter-
connectedness between people and the envi-
ronment) and tikanga Māori (customs and pro-
tocols), which are unique to New Zealand and 
reflect the worldview, culture and practices of 
New Zealand’s indigenous Māori population. 
While te ao Māori and tikanga Māori intersect 
with all aspects of ESG, these concepts are 
included here as part of the “S” in ESG, given 
their critical importance to the social fabric of 
New Zealand life.

While New Zealand law has for some time recog-
nised matters relating to te ao Māori and (in par-
ticular) matters relating to the application of Te 
Tiriti o Waitangi (the Treaty of Waitangi) between 
Māori and the Crown, the legal recognition of 
tikanga and te ao Māori is evolving. Two impor-
tant developments in the last year have implica-
tions in the ESG space:

•	In September 2023, the New Zealand Law 
Commission released its study paper “He 
Poutama”, which addresses how tikanga and 
state law might best engage in a way that 
mains their individual coherence and integrity. 
It is an influential report that is likely to shape 
the way that ESG matters are considered 
by courts, individuals and businesses in the 
years to come in New Zealand.

•	The Supreme Court’s decision in Smith v 
Fonterra [2024] NZSC 5 briefly considered 
matters relating to tikanga in the context of 
a climate-related claim. The decision did not 
set out detailed principles for the implica-
tions of tikanga in the climate change con-
text. However, the Supreme Court noted that 
the trial would need to grapple with the fact 
that the claimant purports to bring proceed-
ings not only on behalf of himself, but also 

as kaitiaki (guardian) acting on behalf of the 
whenua (land), wai (water) and moana (ocean) 
as entities in their own right.

In July 2023, the prior Government announced 
plans to establish a modern slavery regime, 
including a public register to require transpar-
ency over organisations’ supply chains. This 
proposal would have required organisations 
with more than NZD20m in revenue to report on 
their actions to address the risk of exploitation 
in their operations and supply chains. Since the 
2023 General Election, work in relation to the 
introduction of specific modern slavery legisla-
tion in New Zealand has not been progressed, 
and comments made by the responsible Minister 
in July 2024 suggest that this is not a priority for 
the current Government in the short term.

In relation to case law, in late 2023 the High 
Court issued its decision in The Christian Church 
Community Trust v Bank of New Zealand [2023] 
NZHC 2523. This case followed an earlier deci-
sion of the Employment Court, which had found 
that certain members of the Gloriavale Christian 
Community were employees from the age of six 
years old, that ready access to child labour was 
a significant factor in the success of the Glo-
riavale Christian Community business model, 
and that those members were subject to rigor-
ous, and sometimes violent, supervision while 
working as children. The 2023 case considered 
the question of whether BNZ was entitled to 
stop providing banking services to the com-
mercial and charitable entities associated with 
the Gloriavale Christian Community, in light of 
BNZ’s Group Human Rights Policy. This case 
is significant, as it is the first time the New Zea-
land Courts have been asked to consider the 
circumstances in which a bank can terminate a 
banking relationship as a result of human rights 
concerns. The High Court found that it was seri-
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ously arguable that BNZ had a contractual dis-
cretion rather than an absolute right to terminate, 
and that it was seriously arguable that BNZ had 
failed to act reasonably in deciding to cease the 
provision of banking services to the plaintiffs. It 
accordingly granted an injunction that prevented 
BNZ from terminating the banking relationship. 
This case is subject to appeal.

1.4	 Governance Trends
New Zealand has an established framework of 
governance laws for companies, including (most 
significantly) through the Companies Act 1993 
and, for listed issuers, the NZX Listing Rules. 
Amongst other things, the Companies Act 1993 
sets out in legislation the duties that directors of 
New Zealand companies owe to companies and 
their shareholders.

Further details in relation to key recent develop-
ments in the regulation of ESG governance are 
set out in 1.6. Market Participants.

In addition to those developments, many New 
Zealand organisations are required to report 
publicly on matters relevant to the “G” in ESG 
under the CRDs regime, which requires CREs 
to report on matters relating to their govern-
ance of climate-related risks and opportunities. 
This has led to many organisations adopting a 
more sophisticated approach to governance in 
this area (eg, by maturing risk management sys-
tems, embedding regular governance reporting 
on ESG matters and working towards integration 
of ESG with core business strategy). This is also 
contributing to businesses expanding their con-
sideration of ESG matters – for example, nature-
related risks have gained more prominence in 
director and management discussions, in part 
due to increasing recognition that directors may 
need to both consider and respond to nature-

related risks as part of discharging their direc-
tors’ duties.

1.5	 Government and Supervision
Regulators play an important role in monitor-
ing and enforcing New Zealand ESG laws and 
regulations. For example, the Financial Markets 
Authority (FMA) and the New Zealand Com-
merce Commission (Commerce Commission) 
are responsible for monitoring and enforcing key 
ESG laws and regulations.

In addition, the Environmental Protection Author-
ity is responsible for enforcement of the NZ ETS 
and other environmental laws.

From a supervisory perspective, the Reserve 
Bank of New Zealand (RBNZ) is the prudential 
regulator and supervisor of the New Zealand 
banking sector. One of the RBNZ’s key statu-
tory objectives is promoting the stability of New 
Zealand’s financial system. The RBNZ consid-
ers that this objective requires it to assess the 
material risks of the entities that it regulates to 
understand the resilience of the financial sys-
tem to shocks, including risks relating to climate 
change. Accordingly, the RBNZ has provided 
guidance to the banking sector about the man-
agement of climate-related risks and undertook 
a climate stress test in 2023 to assess the resil-
ience of major New Zealand banks to plausible 
long-term climate-related challenges.

1.6	 Market Participants
Most sectors of the New Zealand economy are 
likely to be affected by ESG laws and regulations 
in the coming years, with examples below.

•	The CRDs regime applies to most large 
financial institutions and large listed issuers. 
Organisations not directly captured by the 
CRDs regime may also be indirectly affected 
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by being in the “value chain” of CREs, as the 
regime indirectly incentivises CREs to work 
with their suppliers on initiatives responding 
to their climate-related risks and opportuni-
ties.

•	In addition, the NZ ETS prices emissions 
across all sectors of the economy (other 
than agriculture). As such, most New Zea-
land businesses are impacted by emissions 
pricing, either directly through participation 
in the NZ ETS, or indirectly through the cost 
of goods and services. Any future changes to 
the NZ ETS will therefore impact a wide range 
of stakeholders.

•	The financial sector is likely to continue to be 
affected by ESG laws and regulations, includ-
ing any sustainable finance taxonomy that 
emerges.

1.7	 Geopolitical Developments
Geopolitics and politics are both important 
determinants of the approach to ESG in New 
Zealand.

New Zealand is party to a range of international 
treaties on ESG-related issues, including the 
United Nations Framework Convention on Cli-
mate Change and the Paris Agreement. This 
obligation requires New Zealand to prepare, 
communicate and maintain successive nation-
ally determined contributions (NDCs) towards 
delivering on the goals of the Paris Agreement. 
New Zealand’s first NDC (as updated in October 
2021) equates to a 41% reduction in net emis-
sions by 2030 from gross emissions in 2005. The 
second NDC is due in 2025 for the period start-
ing from 2031.

While meeting New Zealand’s first NDC is likely 
to involve a combination of domestic measures 
and the purchase of offshore mitigation, the 
government has indicated that it wishes to pri-

oritise domestic reduction initiatives to mitigate 
the extent to which New Zealand needs to “write 
a cheque” to offshore jurisdictions to meet the 
first NDC.

In addition to multilateral treaties, New Zealand 
is also party to bilateral free trade agreements 
that impose obligations on it in relation to ESG. 
For example:

•	a new free trade agreement between NZ and 
the European Union (EU) includes a num-
ber of environmental provisions. It includes 
an obligation to effectively implement the 
UNFCC and the Paris Agreement, including 
commitments with regards to NDCs; and

•	the free trade agreement between NZ and the 
United Kingdom, which entered into force in 
May 2023, also includes sustainability obliga-
tions. This agreement requires the parties to 
encourage private and public sector entities 
operating in its territory to take appropriate 
steps to prevent modern slavery in their sup-
ply chains.

Exports play an important role in the New Zea-
land economy and, accordingly, geopolitical 
factors that affect New Zealand’s exports are 
very significant in relation to progress on ESG. 
For example, New Zealand exporters may be 
affected by regulations such as carbon border 
adjustment mechanisms, and these international 
dimensions are an increasingly important driver 
for decarbonisation of New Zealand exports. 
New Zealand’s imports are also impacted by 
geopolitical developments, although New Zea-
land’s high levels of renewable electricity insu-
late it to some extent from shocks associated 
with oil and gas supply.

Domestic politics also influence the direction 
of travel on ESG. One key challenge for New 
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Zealand is that it has a relatively short (three-
year) electoral cycle, which means that achieving 
certainty in ESG-related policies is particularly 
challenging. Cross-party consensus building on 
key issues is accordingly critical. As noted in 
1.2 Environment Trends, this cross-party con-
sensus building means that New Zealand does, 
at least, have a relatively stable climate change 
legislative architecture, although policy priorities 
differ significantly across the major political par-
ties.

2. Corporate Governance

2.1	 Developments in Corporate 
Governance
We see several key areas of development in the 
next 12 months, as follows.

•	It is expected that the approach to climate-
related governance will continue to evolve, 
following the introduction of the CRDs 
regime. One noticeable trend we have seen 
is the increase in the number of issuers with 
sustainability committees as standing com-
mittees of the board. Thirty percent of the 
20 largest entities on the NZX50 now have a 
standing sustainability committee. We expect 
climate-related governance to remain a key 
area of focus in the next 12 months.

•	In August 2024, the government announced 
its intention to progress a package of reforms 
modernising the Companies Act 1993 and 
other related corporate governance legisla-
tion. This will include a review by the Law 
Commission of directors’ duties and related 
issues of director liability, sanctions and 
enforcement more generally. This review 
may also revisit the amendment to s131 
of the Companies Act, introduced in 2023, 
which states that directors may have refer-

ence to ESG factors when determining the 
best interests of the company (as discussed 
further in 2.3 Role of Directors and Officers) 
and reconsider liability for directors under the 
CRDs regime (which is currently automatic).

2.2	 Differences Between Listed and 
Unlisted Entities
Entities with securities listed on the NZX must 
comply with the NZX Listing Rules, which set out 
a range of governance requirements. Amongst 
other things, the NZX Listing Rules require issu-
ers to comply with the recommendations in the 
NZX Corporate Governance Code (“the Code”), 
on a “comply or explain” basis. This means that 
issuers of equity securities must provide a cor-
porate governance statement, usually included 
in the issuer’s annual report, on the extent to 
which it has followed the recommendations of 
the Code. If an issuer has not followed a rec-
ommendation, its statement must identify that 
recommendation and outline the reasons why 
the recommendation was not followed and what 
(if any) alternative governance practice was 
adopted.

In 2023, the Code was amended to include 
(amongst other matters) specific recommenda-
tions in relation to non-financial reporting, as 
follows.

•	Gender diversity goals S&P/NZX20 Index 
issuers are now recommended to have a 
measurable objective on gender diversity for 
board composition, which cannot be less 
than a target of 30% female and 30% male, 
within a specified period, which the issuer 
may determine. This is aligned with changes 
made in Australia to the Australian Securities 
Exchange (ASX) Code in 2019, in relation to 
issuers on the S&P/ASX 300 Index. Issuers 
(particularly S&P/NZX50 issuers with more 
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than 50 employees) are also encouraged to 
disclose gender pay gap information, and to 
consider diversity beyond gender (eg, ethnic-
ity, cultural background, sexual orientation, 
age, skills etc) when designing their diversity 
policies.

•	ESG Reporting the Code now recommends 
that issuers provide annual non-financial 
reporting disclosures on ESG factors and 
practices. ESG reporting can be presented 
as part of an issuer’s corporate governance 
report or in a standalone report. The com-
mentary also encourages issuers to disclose 
the process by which it has ensured its 
non-financial disclosures are accurate, and 
whether these have been externally audited. 
The NZX has issued an ESG Guidance Note, 
which is designed to assist issuers to imple-
ment this recommendation. This includes 
suggestions as to what issuers may want 
to report on, including the relevance of ESG 
factors to their business models and strategy, 
the ESG risks faced by the business and how 
they can identify, monitor and manage those 
risks (noting the overlap of these points with 
the CRDs regime). While the NZX Corporate 
Governance Code and ESG Guidance Note 
do not mandate a particular approach to ESG 
reporting, many New Zealand issuers adopt 
international frameworks such as Integrated 
Reporting and the Global Reporting Initiative.

2.3	 Role of Directors and Officers
ESG requirements have become an important 
component of directors’ roles and responsibili-
ties in New Zealand, particularly following the 
introduction of the mandatory CRDs regime and 
the Companies (Directors Duties) Amendment 
Act 2023.

The Companies (Directors Duties) Amendment 
Act 2023 was passed in August 2023. This 

sought to clarify the director’s duty to act in the 
best interests of the company, in Section 131 
of the Companies Act 1993. The amended duty 
now includes the words:

“To avoid doubt, in considering the best inter-
ests of a company or holding company for the 
purposes of this section, a director may consider 
matters other than the maximisation of profit (for 
example, environmental, social, and governance 
matters)”.

The intention of the proposed reform was to 
make it clear that directors may consider a wide 
number of factors when making decisions and 
should be expected to embed ESG factors into 
their decision-making as part of their duty to 
act in good faith and in the best interests of the 
company. However, the amendment does not 
appear to impose any additional obligations on 
directors, as it was already considered clear 
that directors were not limited in their decision-
making to consider profit maximisation and 
most directors already consider ESG factors 
in their decision-making. The reform is likely to 
have more of a “signaling” rather than substan-
tive effect, and could be repealed as part of the 
package of reforms referred to in 2.1. Develop-
ments in Corporate Governance.

2.4	 Social Enterprises
Unlike other overseas jurisdictions that have 
specific legal business forms for social enter-
prises (eg, the Public Benefit Corporation in 
the United States and the Community Interest 
Company in the United Kingdom), there is no 
specific legal structure for social enterprises in 
New Zealand.

Instead, social enterprises and not-for-profits 
can choose from a wide range of entity struc-
tures used for business in New Zealand, which 
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may be for-profit or not-for-profit. Common 
structures include a limited liability company or 
a trust, with or without charitable status.

Obtaining charitable status requires an entity to 
have an established “charitable purpose” and to 
apply for registration on the Charities Register. 
Once registered, the entity will need to comply 
with on-going obligations under the Charities 
Act 2005, including the requirement to complete 
an annual return and file financial statements.

2.5	 Shareholders
The increasing importance of ESG considera-
tions for shareholders could give rise to future 
shareholder activism. However, as set out further 
in 6.2 Climate Activism, shareholder activism 
has played a lesser role in New Zealand than 
it has in some other jurisdictions in relation to 
bringing ESG-related claims.

One recent example of shareholder activism was 
a public campaign by the New Zealand Share-
holders Association (NZSA) in relation to shares 
of its members held in Colonial Motor Company, 
an NZX listed company. The NZSA indicated that 
it had planned to vote against all of the com-
pany’s resolutions at the 2023 annual general 
meeting to encourage the company to improve 
its ESG governance disclosures and compliance 
with the Code.

3. Sustainable Finance

3.1	 Progress in Green Financing
While the New Zealand government recognises 
the role that mobilising finance has in the climate 
transition, few specific legal steps were taken 
over the last year to promote sustainable finance 
in New Zealand.

One key development over the past 12 months 
has been progress on the development of a 
sustainable finance taxonomy for New Zealand. 
In early 2024, the government announced the 
establishment of an independent technical advi-
sory group (ITAG) led by the Centre for Sustaina-
ble Finance, to recommend design principles for 
a New Zealand taxonomy. The potential devel-
opment of a taxonomy was signaled in New Zea-
land’s first National Adaptation Plan published in 
August 2022, which indicated that a taxonomy 
could help protect against greenwashing and 
(if aligned with best practice) support greater 
investment in New Zealand’s climate-resilient 
projects.

If introduced, a sustainable finance taxonomy 
would classify which economic activities are 
aligned to a sustainable, low-emissions future, 
with a view to directing investment to the activi-
ties required for the transition.

The ITAG has now published its recommenda-
tions for the development of the taxonomy, which 
includes recommendations relating to the prin-
ciples, purpose and outcomes of the taxonomy. 
The recommendations report suggests prioritis-
ing five sectors, including agriculture, transport, 
construction/real estate, energy and industrial 
manufacturing, and aligning with other bench-
mark taxonomies such as Australia and the EU. 
The ITAG recommends that the taxonomy be 
voluntary in its initial phase, with an expectation 
that it could become mandatory over time fol-
lowing a phase-in approach or grace period. The 
exact nature of the obligations that could even-
tually become mandatory are, as yet, unclear. 
While a key focus of the taxonomy will likely be 
debt markets, the ITAG recommends that it be 
designed for a broader range of applications.
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Outside of the sustainable finance taxonomy 
work outlined above, the FMA has consulted on 
regulatory tweaks designed to grow green bond 
issuance in New Zealand. This is described fur-
ther in 3.3. Access to Green Financing.

3.2	 Sustainable Finance Framework
New Zealand does not have a specific regulatory 
framework for raising and providing sustainable 
finance. Rather, entities looking to raise or pro-
vide finance are required to comply with New 
Zealand’s more general laws relating to financial 
markets. The primary piece of legislation regu-
lating the offering of, and dealing in, financial 
products in New Zealand is the FMC Act.

The FMC Act defines “financial products” as 
including an equity security, a debt security, a 
managed investment product or a derivative. 
Sustainability-linked, social and green bonds are 
caught by this definition, as well as ESG-related 
investment funds and superannuation schemes. 
In relation to offers, an issuer of financial prod-
ucts is required to publish a product disclosure 
statement (PDS) setting out key details in rela-
tion to the offer (unless it is able to rely on an 
exclusion, for example for wholesale investors 
or for “QFP” offers of financial products of the 
same class as quoted financial products). For 
all offers, there are general “fair dealing” pro-
hibitions in the FMC Act on false or misleading 
conduct and the making of unsubstantiated rep-
resentations which govern the content of other 
communications in relation to the offer.

While not mandatory, in practice an important 
source of guidance for sustainable and green 
lending in New Zealand are the standards and 
frameworks published by (amongst others) the 
Asia Pacific Loan Market Association (APLMA). 
For example, the APLMA’s sustainability-linked 
loan principles describe the standards against 

which key performance indicators and targets 
in sustainability-linked loans should be set, 
benchmarked and disclosed. Other relevant 
guidelines include APLMA principles for green 
loans and social loans, the International Capi-
tal Markets Association’s principles for green, 
social, sustainable and sustainability-linked 
bonds and guidelines for sustainability bonds, 
Climate Bonds Initiative guidance and standards 
and guidance from the Sustainable Agriculture 
Finance Initiative.

3.3	 Access to Green Financing
At a general level, to date it has been relatively 
straightforward for large New Zealand cor-
porates to access the market for sustainable 
and green finance. Indeed, a large proportion 
of major corporates in New Zealand now have 
sustainable or green-borrowing finance frame-
works and/or one or more sustainable or green 
finance products in place, so the focus is now 
shifting from market establishment to maturing 
the approach.

Over the past couple of years, the sustainable 
finance market in New Zealand has been matur-
ing, with more focus on small and medium enter-
prises (SMEs). SMEs are an important part of the 
New Zealand economy, but historically have had 
less access to sustainable finance products than 
larger organisations. Several New Zealand banks 
have also set and publicly disclosed sustainable 
finance targets, which is further incentivising 
innovation in the products offered as the banks 
work towards their goals.

On the investor side, the FMA has said that con-
sumers are increasingly prioritising non-financial 
characteristics when making investment deci-
sions, which means that there is opportunity 
to grow the sustainable finance market. How-
ever, a lack of a comprehensive framework for 
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the way that sustainable investments ought 
to be described has contributed to confusion 
for retail investors, and there is scope to grow 
understanding through the development of a 
sustainable finance taxonomy described in 3.1. 
Progress in Green Financing.

Some of the products available in the New Zea-
land market are as follows.

•	Green, social, sustainable, and sustainability-
linked (GSSS) bonds these include both use-
of-proceeds bonds, where the proceeds are 
committed to a project that the issuer consid-
ers to have a sustainability benefit, and bonds 
linked to the issuer’s progress as against pre-
agreed sustainability performance targets. 
Private issuance of green bonds over the past 
few years has been comparatively slow and 
concentrated in a small pool of issuers, owing 
in part to regulatory complexity associated 
with retail issuance of these products. The 
authors are only aware of one sustainability-
linked bond having been issued in-market. In 
April of 2024, the FMA consulted on pro-
posals to reduce the regulatory burden on 
issuers of green bonds by exempting issuers 
of certain sustainable bonds from disclosure 
requirements where the bonds have identical 
rights, privileges, limitations and conditions to 
existing quoted bonds (except for a differ-
ent interest rate, redemption date, and GSSS 
status). The consultation has closed but no 
decisions have yet been announced.

•	Green and sustainability - linked loans the 
market for sustainability - linked loans in New 
Zealand is already mature, and there are chal-
lenges with continuing to grow this market as 
a result of several factors including establish-
ment costs and challenges meeting audit/
assurance requirements. Nevertheless, there 

remains scope for diversification in the green 
loan market.

•	Managed funds in line with trends overseas, 
there has been a proliferation of ESG-related 
investment funds in recent years, reflecting 
increased consumer appetite for these sorts 
of products. There is, however, some confu-
sion in the retail market about ESG-related 
labels, and the FMA has signaled a regula-
tory focus on greenwashing in the context of 
managed funds. This is contributing to fund 
managers maturing the approach to labelling 
of their funds.

3.4	 Stranded Assets and Non-bankables
Like many international counterparts, New Zea-
land banks and other financial institutions are 
focused on portfolio decarbonisation initiatives. 
The CRDs regime is a key driver in this space, 
as large New Zealand financial institutions are 
required to report on their Scope 3 (including 
financed) emissions and the steps they are tak-
ing to respond to their climate-related risks and 
opportunities.

However, tensions arise between the imperative 
for decarbonisation and broader impacts on New 
Zealand’s economy and society. For example, a 
sudden shift away from financing traditional New 
Zealand industries, including agriculture, would 
have significant effects on New Zealand’s econ-
omy, as well as having social impacts for many 
New Zealanders. As such, the general market 
approach to date has been for the large banks 
to set emissions-reduction targets and work 
directly with their clients on proactive steps they 
can take to manage the transition to a low-emis-
sions, climate-resilient future rather than with-
drawing banking services (although most major 
banks do have some exclusions). The authors 
understand that some lenders also have caps 
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and collars to manage their ongoing exposure 
to high-emission industries.

One recent development in this space is that a 
Parliamentary Select Committee has launched 
an inquiry into banking competition in New 
Zealand, and its terms of reference include con-
sidering the effect of any bank lending policies 
relating to borrowers’ emissions that result in 
additional lending costs and/or lending restric-
tions. The terms of reference also include ascer-
taining whether bank environmental and sus-
tainability policies have, or are likely to result in, 
further increases in lending rates to the agricul-
ture and horticulture sectors. This aspect of the 
inquiry appears to respond, at least in part, to 
concerns raised by some stakeholders that the 
large banks’ membership of the Net Zero Bank-
ing Alliance may be restricting access to capital 
for some sectors. The inquiry is still underway 
and no conclusions on this point have yet been 
reached.

3.5	 Challenges Ahead
Key challenges in the sustainable finance market 
in New Zealand over the coming years include 
the following:

•	litigation and regulatory risk associated with 
greenwashing, especially in the absence of 
clear regulatory parameters around when 
ESG-related labels will be false and/or mis-
leading; and

•	likely challenges associated with the imple-
mentation of the sustainable finance taxono-
my once developed.

A further challenge in the New Zealand market 
is one of scale. For example, the small size of 
New Zealand’s investment opportunities creates 
challenges for the provision of bonds to provide 
funding to low-carbon projects.

4. ESG Due Diligence

4.1	 Soft Law Becoming Hard Law
Soft law instruments are not directly enforce-
able in New Zealand. However, there has been 
a recent increase in hard law relating to sus-
tainability following the conclusion of the Paris 
Agreement, with notable examples including the 
passage of the Zero Carbon Act in 2019 and the 
introduction of mandatory climate-related dis-
closures. In addition to these regulatory devel-
opments, soft law has the potential to influence 
judicial reasoning both in the interpretation of 
domestic statutes and in the development of the 
common law, and in that way to contribute to 
the evolution of hard law. The authors expect 
soft law to continue to be referred to in this way.

4.2	 Towards Vertical Responsibilities
As investing with ESG goals in mind becomes 
more widespread in New Zealand, companies 
(particularly those that are publicly listed) are 
coming under increasing pressure to have, and 
demonstrate that they have, sustainable and 
ethical value chains.

New Zealand does not have a modern slavery 
regime that requires upstream due diligence 
of its supply chain, and it is not clear whether 
one will emerge under the current government 
(see 1.3 Social Trends). However, it is gener-
ally considered that a business must have an 
understanding of its supply chain and be in a 
position to substantiate any public claims that 
it makes about its supply chains. Advisors are 
encouraging companies in New Zealand to think 
about how to map human rights and environ-
mental risks and what action they might take if 
negative impacts were identified as part of a due 
diligence process.
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The CRDs regime also has implications for com-
pany value chains. The NZ CS explicitly note that 
CREs must consider the exposure of their value 
chains to climate-related risks and opportuni-
ties, and CREs are also required to report on 
their Scope 3 (value-chain) emissions. While this 
regime does not impose direct due-diligence 
obligations on CREs, in practice, it is influencing 
organisations to take steps to investigate and 
respond to climate-related issues in their value 
chains.

4.3	 Partner Selection
The above factors are influencing the choices 
that companies make in working with supply-
chain partners. For example, many New Zealand 
organisations are considering modern slavery in 
their supply chains and managing climate-relat-
ed risks and opportunities in their value chains.

New Zealand is heavily involved in international 
trade. Given that New Zealand companies are 
dependent on global supply chains (both imports 
and exports), overseas trends in selecting sup-
ply-chain partners tend to be quickly integrated 
into New Zealand business practice. Accord-
ingly, there is an increasing trend amongst New 
Zealand businesses to make decisions on sup-
ply-chain partners with reference to ESG factors. 
New Zealand exporters are facing ESG-related 
regulations in some jurisdictions that they export 
to, and large international customers are also 
demanding a greater focus on ESG. In turn, this 
is influencing the approach New Zealand busi-
nesses are taking to management of their own 
supply chains.

Increasingly, contracts contain ESG compliance 
clauses which require supply-chain partners to 
comply with ESG information disclosure obliga-
tions or minimum thresholds, driven by factors 

such as customer demand and reporting obliga-
tions.

4.4	 ESG in M&A Due Diligence
Specific ESG due diligence by purchasers in 
the mergers and acquisitions context is typically 
quite limited. Purchasers do not generally con-
duct specific ESG due diligence over and above 
general environmental and resource manage-
ment law due diligence. One major exception to 
this is forestry transactions, in relation to which 
NZ ETS obligations are a critical component of 
due diligence.

While ESG due diligence is not currently a major 
focus for most New Zealand transactions, it is 
possible that there will be an increasing focus 
on ESG due diligence as buyer expectations 
continue to evolve. Similarly, where a transac-
tion involves overseas warranty and indemnity 
insurers, or there are strong domestic ESG due 
diligence laws, we expect that ESG due dili-
gence is likely to be a bigger factor.

It is possible that, as ESG law and regulation 
continues to evolve in New Zealand (including as 
a result of the CRDs regime), the focus on ESG 
factors in due diligence may increase.

5. Transparency and Reporting

5.1	 Key Requirements
New Zealand’s mandatory CRDs regime applies 
(broadly) to the following CREs:

•	registered banks, credit unions, and building 
societies with total assets of more than NZD1 
billion;

•	managers of registered investment schemes 
with greater than NZD1 billion in total assets 
under management;
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•	licensed insurers with greater than NZD1 
billion in total asset or annual gross premium 
revenue greater than NZD250 million;

•	listed issuers of quoted equity securities 
where the market price of all of the issuer’s 
equity securities exceeds NZD60 million; and

•	listed issuers of quoted debt securities, where 
the face value of the issuer’s quoted debt 
exceeds NZD60 million.

Provided an entity meets the definition of a CRE, 
the reporting requirements themselves are gen-
erally the same for each type of entity (including 
groups of entities) above. One major exception 
to this is that managers of registered schemes 
are required to report in respect of each scheme 
they manage rather than in respect of the man-
ager as an entity. Most scheme managers are 
required to prepare their scheme-level disclo-
sures on a fund-by-fund basis (although com-
mon information may be presented at a scheme 
level).

In addition, the NZX Listing Rules require cer-
tain listed entities to make ESG disclosures on 
a “comply or explain” basis (see 2.2 Differences 
Between Listed and Unlisted Entities).

5.2	 Transition Plans and ESG Targets
Under the CRDs regime, CREs are required to 
disclose the transition plan aspects of their strat-
egy. The XRB’s climate standards define “transi-
tion plan” as an aspect of an entity’s overall strat-
egy that describes an entity’s targets, including 
any interim targets, and actions for its transi-
tion towards a low-emissions, climate-resilient 
future. In the first year of reporting, CREs had 
the option of relying on a first-year exemption 
from the disclosure requirements relating to tran-
sition planning and it is possible that this will be 
extended for a second year.

The XRB has published some high-level guid-
ance to support CREs getting started on tran-
sition plans, and it is expected that additional 
guidance will be released to support disclosure 
in this area.

There is no direct legal obligation on organisa-
tions in New Zealand to commit to targets. How-
ever, the CRDs regime requires CREs to disclose 
the targets they use to manage climate-related 
risks and opportunities, and their performance 
against those targets. The CRDs regime is a 
disclosure regime and does not require organi-
sations to set one or more targets; however, in 
practice, it is a powerful incentive for organi-
sations to carefully consider their approach to 
target-setting. The challenge for organisations 
in this area is ensuring that their climate-relat-
ed targets are ambitious enough to reflect the 
scale of the climate crisis, while ensuring that 
the targets are achievable to minimise the risks 
of greenwashing allegations being made.

5.3	 Regulation of ESG Labels
New Zealand does not have a specific regulatory 
regime relating to ESG labelling and sustainabil-
ity claims. However, these matters are covered 
by New Zealand’s suite of general consumer 
protection and financial markets laws, as set 
out further below.

Fair Trading Act 1986
The Fair Trading Act 1986 (FTA) is the primary 
regulatory framework prohibiting misleading 
conduct by businesses. The key provision is 
Section 9 of the FTA, which prohibits any per-
son, in trade, from engaging in conduct that is 
misleading or deceptive, or is likely to mislead 
or deceive. In addition, the FTA includes a range 
of more specific prohibitions on certain types of 
misleading conduct (eg, conduct that is liable 
to mislead the public as to the nature, manufac-
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turing process, characteristics, suitability for a 
purpose, or quantity of goods or services. The 
FTA also prohibits making unsubstantiated rep-
resentations in trade which are representations 
made without reasonable grounds, irrespective 
of whether they are false or misleading.

While there have not been a significant number of 
ESG-related cases under the FTA to date, there 
is an established body of case law under the FTA 
as to when statements will be considered to be 
misleading. In particular, whether a statement is 
false or misleading is a question of fact, consid-
ered from the perspective of what a “reasonable 
person” would understand the claim in question 
to mean. It is the overall impression that counts, 
and statements can be misleading either by the 
express words used or by implication. The use of 
imagery can contribute to an overall misleading 
impression if not carefully used.

In 2020, the Commerce Commission (the regu-
lator responsible for enforcement of the FTA) 
issued “Environmental Claims Guidance” to 
assist businesses to better understand their 
obligations under the FTA when making claims 
about the environmental impact of a good or 
service. While relatively high level, the guide-
lines cover a range of green claims, including 
recyclable, “free-of”, sustainable, biodegrad-
able, renewable energy, carbon offset/neutral 
and organic claims. The guidelines also remind 
businesses that claims must be accurate, up to 
date and based on credible evidence at the time 
they are made, and that consideration should be 
given to the entire contents of a product and its 
lifecycle before making an environmental claim.

Fair Dealing
Part 2 of the FMC Act provides for fair dealing in 
relation to financial products and financial ser-

vices. The fair dealing provisions of the FMC Act 
prohibit, in trade:

•	engaging in conduct that is misleading or 
deceptive or likely to mislead or deceive in 
relation to any dealing in financial products, 
or the supply or possible supply of a financial 
service or the promotion by any means of the 
supply or use of financial services; and

•	engaging in conduct that is liable to mislead 
the public as to the nature, characteristics or 
suitability for a purpose, or quantity of finan-
cial products or services.

The fair dealing provisions also prohibit the 
making of false, misleading, or unsubstantiated 
representations, in trade, in connection with any 
dealing in financial products, the supply or pos-
sible supply of financial services, or the promo-
tion by any means of the supply or use of finan-
cial services.

As a general rule, the principles relevant to mis-
leading statements in the FMC Act context are 
consistent with those developed under the FTA.

Climate-Related Disclosures
Under the CRDs regime, CREs are required to 
prepare climate statements that comply with cli-
mate standards issued by the XRB. One of the 
climate standards, NZ CS 3, includes a principle 
of “accuracy”, which provides that “[i]nforma-
tion is accurate if it is free from material error or 
misstatement”.

Since the CRDs regime is new, the courts have 
not to date considered the application of the 
accuracy principle. However, it is likely to invoke 
similar principles to the prohibitions against mis-
leading statements and unsubstantiated repre-
sentations in the FTA and FMC Act more broadly.
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5.4	 Supervision
The Financial Markets Authority (FMA) is New 
Zealand’s conduct regulator for financial mar-
kets. In relation to ESG, the FMA is responsible 
for monitoring and enforcement of the FMC Act, 
including in relation to the CRDs regime and the 
fair dealing provisions.

Outside of the financial markets context, the pri-
mary regulator of sustainability marketing claims 
in New Zealand is the Commerce Commission, 
which is responsible for the enforcement of 
(amongst other things) the FTA.

In addition, NZX (as the licensed market opera-
tor of New Zealand’s securities exchange) is 
responsible for monitoring and enforcing the 
rules under which the NZX’s markets operate. 
This function is carried out by NZ RegCo, which 
is an independently governed entity. Part of this 
function includes enforcing compliance with the 
NZX Listing Rules and the Code, which requires 
certain issuers to make non-financial disclosures 
on a “comply or explain” basis, as set out in 
2.2 Differences Between Listed and Unlisted 
Entities.

The Advertising Standards Authority is the adver-
tising industry’s self-regulator for responsible 
advertising and enforces the Advertising Stand-
ards Code (and relevant sector-specific codes). 
The Advertising Standards Code includes prin-
ciples relating to greenwashing, including a gen-
eral principle that advertisements must not mis-
lead or be likely to mislead, deceive or confuse 
consumers. If an advertisement is found to be in 
breach of the Advertising Standards Code, the 
ASA can order that it be changed or removed, 
although compliance is voluntary.

5.5	 Enforcement
The penalties for non-compliance with the CRDs 
regime and for false or misleading ESG disclo-
sures are potentially significant.

In relation to the CRDs regime, the CRE is pri-
marily liable for breaches of the relevant require-
ments. However, directors also have automatic 
liability for non-compliant disclosure, and civil 
liability may also be imposed on any person 
“involved in a contravention”. Certain defences 
to liability are available under the FMC Act.

The principal civil sanctions available under the 
FMC Act include pecuniary penalty orders and 
compensatory orders. The maximum pecuniary 
penalty is NZD1 million in the case of an indi-
vidual or NZD5 million in any other case. The 
purpose of compensatory orders is to compen-
sate aggrieved persons (and this could include 
investors).

The FMA has confirmed that it is taking a 
“broadly educative and constructive approach” 
towards compliance with Part 7A of the FMC Act 
in the first years of the CRDs regime, but mis-
leading disclosures or failure to report are likely 
to attract enforcement action.

In relation to the fair dealing provisions in the 
FMC Act, a breach of these provisions may also 
give rise to civil liability. Again, both compensa-
tory and pecuniary penalty orders are available. 
The maximum pecuniary penalty is the greatest 
of: i) the consideration for the relevant transac-
tion; ii) three times the amount of the gain made 
or loss avoided by the person who contravened 
the provision; and iii) NZD1 million (for individu-
als) or NZD5 million (in any other case).

In some circumstances, criminal liability can also 
arise under the FMC Act. For example, CREs 
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(and their directors) commit an offence if they 
knowingly fail to comply with an applicable cli-
mate standard. The FMC Act also provides for 
a general offence of knowingly making false or 
misleading statements. The FMC Act provides 
for a range of penalties for the FMC Act offenc-
es described, including significant fines (up to 
NZD500,000 in the case of an individual or up 
to NZD2.5 million in any other case) and terms 
of imprisonment (up to five years).

Civil and criminal liability can also arise for 
breaches of the FTA. In relation to criminal lia-
bility, the maximum penalty is NZD200,000 for 
an individual and NZD600,00 for a business (per 
offence). In addition, businesses that breach the 
FTA can be required to pay compensation to 
affected consumers and certain other enforce-
ment mechanisms (eg, injunctions) are also 
available.

5.6	 Expected Progress
Companies are likely to make substantial pro-
gress in meeting their reporting obligations as 
New Zealand’s CRDs regime beds in, market 
practice evolves and expertise continues to 
improve.

There remain, however, a number of substantial 
challenges, including in relation to:

•	data availability and quality, for example with 
respect to financed emissions;

•	resource constraints in implementing the 
regime;

•	assurance of greenhouse gas emissions 
disclosures (assurance of these disclosures is 
currently required from Year 2);

•	quantification of the financial impacts, 
climate-related risks and opportunities, in 
circumstances where these impacts are (in 
many cases) highly uncertain;

•	alignment with international reporting frame-
works, particularly for organisations with 
parent companies or other group structures 
that mean that they are required to report in 
multiple jurisdictions;

•	a wide degree of variation in the approach to 
compliance across the market; and

•	varying degrees of buy-in at the board level 
for climate-related disclosures.

6. Climate and ESG Litigation

6.1	 Instruments for ESG Litigation
It is relatively straightforward to commence 
ESG-related cases against companies in New 
Zealand.

One way to attempt to start an ESG-related claim 
in New Zealand is to make a complaint to one 
of the regulators responsible for enforcement 
of a relevant regime, such as the FMA or Com-
merce Commission. These complaints could be 
made by a competitor. However, these regula-
tors have limits on their resourcing, and there is 
no guarantee that any individual complaint will 
be progressed.

Accordingly, it is also possible to take claims 
directly to the New Zealand courts. One key 
issue for claimants in considering whether to 
take such a claim will be whether the claimant 
has standing to sue the relevant counterparty. 
Some types of claims, for example, will only be 
able to be brought by shareholders in a defend-
ant company. However, other avenues (such as 
claims under the FTA) are more easily brought by 
other stakeholders.

6.2	 Climate Activism
Activists and NGOs are increasingly important 
in the New Zealand ESG litigation landscape. 
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Over the past couple of years, several significant 
pieces of litigation have been commenced by 
activist and NGO groups. This includes several 
judicial review challenges against government 
decision-making on climate change issues (see, 
for example, 1.2 Environment Trends for our 
discussion of Lawyers for Climate Action New 
Zealand Incorporated v Commerce Commis-
sion). Lawyers, acting on a pro bono basis or as 
part of a climate action collective, have played a 
significant role in bringing climate-related cases 
to the New Zealand courts in recent years. While, 
to date, most of the claims brought by activist 
groups or NGOs in New Zealand have not suc-
ceeded at trial, these pieces of litigation have a 
wider significance in influencing both public per-
ception and corporate action on climate change 
and other ESG issues.

One dynamic of the New Zealand market that 
distinguishes it from some other jurisdictions is 
that many New Zealand corporates are owned 
by offshore (especially Australian) parent com-
panies or have other ownership structures that 
are different from a traditional diversified share-
holder model. As such, shareholder activism has 
played a lesser role in New Zealand than it has 
in some other jurisdictions in relation to bringing 
ESG-related claims.

6.3	 Greenwashing v Greenbleaching
Both the FMA and the Commerce Commission 
have signalled a regulatory focus on greenwash-
ing. To date, formal enforcement action has 
focused predominantly on product-level claims 
(such as claims relating to the extent to which 
products can be recycled or composted) rather 
than entity-level claims (such as claims relating 
to the approach that an entity is taking to climate 
action). However, both regulators are sharpening 
their focus in this area and have been using a 
range of regulatory and non-regulatory tools to 

engage with the market. For example, the FMA 
undertook a review of integrated financial prod-
ucts relating to managed funds in July 2022 and, 
while the review fell short of finding instances 
of greenwashing, the FMA did identify “weak-
nesses in information disclosure”.

In the private litigation sphere, while no green-
washing cases have been brought by investors, 
two significant cases have recently been lodged, 
as follows.

•	In late 2023, a group of NGOs lodged pro-
ceedings in the High Court seeking declara-
tions that Z Energy has breached the FTA by 
misleading New Zealanders with its public 
claims on emission reduction and climate 
change mitigation. For example, the claim 
alleges that claims made that Z was “in the 
business of getting out of the petrol business” 
and associated claims about its progress 
on emissions reductions were false and/or 
misleading.

•	In September 2024, Greenpeace New Zea-
land lodged proceedings in the High Court 
against Fonterra (a major dairy co-operative 
and one of New Zealand’s largest companies) 
in relation to claims made on “grass-fed” 
claims on its butter packaging.

Both of the above cases are yet to proceed to 
trial.

6.4	 A Turbulent Future Ahead
ESG-related proceedings are likely to grow in 
New Zealand, in line with developments over-
seas. Over the past few years, ESG-related cas-
es in New Zealand have gradually proliferated, 
and there are now several major ESG-related 
cases that are awaiting hearing or decision in 
the New Zealand courts. Further, it is possible 
that developments such as the Supreme Court 
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allowing Smith v Fonterra to proceed to trial will 
increase the attractiveness of New Zealand as a 
jurisdiction that is potentially open to the devel-
opment of the law relating to ESG.
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